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OPINION
HAWKINS, Circuit Judge:

Jacalyn Thornton, aformer part-time reporter for The

Fresno Bee (an unincorporated division of McClatchy News-
papers, Inc. ("McClatchy™)), appeals the district court's grant
of summary judgment in favor of McClatchy on Thornton's
claims under the Americans with Disabilities Act ("ADA")
and the California Fair Employment and Housing Act
("FEHA"). Thornton alleges that McClatchy failed to accom-
modate her workplace injury, which required prophylactic
keyboarding and handwriting restrictions limiting the amount
of time she engaged in such activities each day.

We conclude that the district court properly granted sum-
mary judgment for McClatchy on the ground that Thornton
presented no genuine issue of materia fact showing that she
was disabled within the meaning of the ADA. We aso affirm
the district court's denial of Thornton's motion to amend her
complaint. We vacate summary judgment on Thornton's
FEHA claims and remand for reconsideration in light of a
recent enactment by the Californialegidature.

Facts and Procedural Background

Thornton began her career with The Fresno Beein 1973.
She worked in various positions until 1989, when she took a
part-time position as a reporter in the Features Department.
Thisjob required that Thornton interview sources and write
both short and in-depth stories. In fulfilling her duties, Thorn-
ton spent about athird of her time "keyboarding, " that is,
using the keyboard of her compuiter.

In 1994 and 1995, Thornton filed workers compensation
clamsalleging injury to her neck for work-related repetitive
stress disorder. In 1995, The Fresno Bee's doctor, Rhea Wong
("Dr. Wong"), restricted Thornton's work hours, and in 1996
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another doctor reported that Thornton's injury was permanent
and stationary. McClatchy made various accommodations for
Thornton during this time period, including workstation
adjustments, new chairs, modified work schedules, and agym
membership.

Thornton filed another workers compensation claim in

1996, alleging injuriesto her arm, shoulder and wrist. Thorn-
ton contended that doctors diagnosed this condition as myo-
fascial pain syndrome which, in turn, caused thoracic outlet
syndrome symptoms. In February of 1997, Dr. Wong recom-
mended that Thornton stop work completely and undergo
intensive physical therapy. McClatchy granted Thornton an
extended |eave of absence.

In June of 1997, Dr. Wong released Thornton to return to
work under the following restrictions. (1) continuous key-
board use limited to 30 minutes per day; (2) continuous hand-
writing limited to 5 minutes per day; (3) intermittent keyboard
use limited to 60 minutes per day; and (4) intermittent hand-
writing limited to 60 minutes per day. Dr. Wong also con-
cluded that, based on these restrictions, Thornton was not able
to perform her job as a part-time features reporter.

Despite these restrictions on keyboarding and handwriting,
Thornton was able to perform awide range of daily tasks. On
aJuly 25, 1997 Socia Security disability application, Thorn-
ton stated that she continued to walk two miles each morning,
prepare two to three meals aday for herself and her family,
shop for groceries, and make beds. Thornton could drive with
apillow supporting her arm.

During June of 1997, The Fresno Bee considered various
options for accommaodating Thornton, including voice recog-
nition technology and reassignment to different positions.
However, it concluded that none of these options were viable,
and that Thornton's physical conditions rendered her unable
to perform the job of reporter.
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On July 10, 1997, the Fresno Bee's Human Resources
Department issued a " Personnel Action Request " to terminate
Thornton as of August 16, 1997. Thornton then wrote a letter
to the paper's executive editor, Keith Moyer, asking him to
reconsider this decision. McClatchy contends that the Fresno
Bee decided not to complete Thornton's termination, and that
it still views her as on leave. Thornton contends that she was
never informed of this decision. In the meantime, Thornton
sought alternate employment, including teaching journalism

at Fresno State.

Thornton filed this action on September 15, 1997, in Fresno
County Superior Court. Thornton's complaint alleged that
McClatchy violated the ADA and FEHA by terminating her
on the basis of her disability. McClatchy removed the case to
federal court on the basis of federal question jurisdiction.
Thornton failed to make atimely request for ajury tria.

Thornton first moved to amend her complaint on June 22,
1998, seeking to add claims for defamation, wrongful termi-
nation in violation of public policy and retaliation. In addi-
tion, she sought to add three individual defendants. The
magistrate judge denied this motion, finding that the proposed
claims were futile and that the motion had been filed in bad
faith. Specificaly, he found "evidence of an improper purpose
behind [ Thornton's] desire to amend her complaint, namely,

to attempt to regain her right to ajury trial on some cause of
action."

Shortly thereafter, the California Supreme Court decided

City of Moorpark v. Superior Court, 18 Cal.4th 1143 (Cal.
1998). Moorpark held that employees who were discriminated
against on the basis of workplace injuries are not limited to
workers compensation remedies, but can also file FEHA and
common-law wrongful discharge claims. On the basis of this
decision, Thornton asked the district court to reconsider the
magistrate’s denial of her motion to amend. Thornton rea-
soned that M oorpark undermined the magistrate's findings of
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futility as to the wrongful termination in violation of public
policy claim. The district court concluded that although the
magistrate had improperly held that Thornton's wrongful ter-
mination claim was futile, there was "sufficient evidencein
the record to support the.. . . finding that [ Thornton had] acted
in bad faith in seeking to amend her Complaint for the pur-
pose of “undoing' her jury waiver."

Thornton then filed a second motion for leave to amend,
seeking again to include a claim for wrongful terminationin
violation of California's public policy against injured worker
discrimination. The magistrate denied this motion, finding
that although Thornton's proposed amendment was not futile,
it was nonetheless filed in bad faith and with undue delay,
with resulting prejudice to the defendant. He reiterated, "The
conclusion appears amost inescapable . . . that the primary,
if not sole, motive for plaintiff's motion to amend hereinisto
regain atria by jury on at least some of her claims and/or to
defeat defendant's aready filed motion for summary judg-
ment."

The district court affirmed the magistrate's decision in all
respects, finding that Thornton's proffered reasons for delay
were "nonsensical,” and that there was a sufficient showing
of prejudice to the defendant. Likewise, the district court
found sufficient evidence to uphold the magistrate's finding
of bad faith.

McClatchy then moved for summary judgment, arguing

that Thornton could not show: (1) that she was disabled; (2)
that she was a qualified individual with a disability; (3) that
areasonable accommodation existed; (4) aright to punitive
damages under the ADA and FEHA; and (5) aright to com-
pensatory damages under the ADA.

The district court granted the motion for summary judg-
ment, concluding that Thornton was not disabled under either
the ADA or FEHA and that, dthough Thornton had some
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moderate difficulties, they did not rise to the level of "sub-
stantial limitations" required by the ADA. Accordingly, the
court did not reach any of the other issues raised in the sum-
mary judgment motion.

Thornton now appedl s the grant of summary judgment as
well as the denial of the motion for leave to amend her com-
plaint.

Analysis

|. The Disability Claims

We review grants of summary judgment de novo. Weiner
V. San Diego County, 210 F.3d 1025, 1028 (9th Cir. 2000).

Summary judgment is appropriate if thereis no genuine issue
of material fact. Fed. R. Civ. P. 56.

A. Disability under the ADA

A plaintiff in an ADA case bearsthe burden of proving
disability within the meaning of the ADA. Thompson v. Holy
Family Hosp., 121 F.3d 537, 539 (9th Cir. 1997). A "dis-
abled" employee under the ADA isone who: (1) has a"physi-
cal or mental impairment that substantially limits one or more
of the mgjor life activities of such individua”; (2) hasa"re-
cord of such animpairment”; or (3) is "regarded as having
such an impairment.” 42 U.S.C. § 12102(2). Thornton con-
tends that she satisfies the first and third of these require-
ments.

1. Substantial Limitation of Major Life Activities

On appedl, Thornton argues that she is substantially limited
in the major life activities of "working" and"performing
manual tasks." Whether a person is disabled under the ADA
isan "individualized inquiry." Sutton v. United Air Lines,
Inc., 527 U.S. 471, 483 (1999).

10917



a. Working

Pursuant to EEOC regulations, "working" isamajor life
activity. To be substantially limited in "working," an individ-
ual must be

significantly restricted in the ability to perform either
aclass of jobs or abroad range of jobsin various
classes as compared to the average person having
comparable training, skills and abilities. The inabil-
ity to perform asingle, particular job does not consti-
tute a substantial limitation in the major life activity
of working.

29 C.F.R. 8 1630.2(j)(3)(i). Courts should consider the geo-
graphical areato which the individua has reasonable access,
and the "number and type of jobs utilizing smilar training,
knowledge, skills or abilities, within that geographical area,
from which the individual is aso disqualified.” 29 C.F.R.

§ 1630.2())(3)(ii)(A),(B).1 As the Supreme Court has
explained, "If jobs utilizing an individual's skills (but perhaps
not his or her unique talents) are available, one is not pre-
cluded from a substantial class of jobs." Sutton, 527 U.S. at
492.

In this case, the district court concluded that"reporting

does not congtitute a sufficiently broad class of jobsto satisfy
the substantial limitation requirement of the ADA. " More-
over, Thornton had "not provided sufficiently specific, admis-
sible evidence as to what jobs [required keyboarding and
notetaking] or which she would be precluded from, among
other matters.”

1 In Sutton, the Supreme Court suggested that the EEOC's inclusion of
"working" asamajor life activity was circular. However, for purposes of
that case, the Court assumed, without deciding, that working is amajor
life activity. 527 U.S. at 492. In this case, McClatchy does not deny that
working isamajor life activity. Accordingly, we a so assume without
deciding that working isamajor life activity.
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[3] Under the law of our circuit, a plaintiff must present
specific evidence about relevant labor markets to defeat sum-
mary judgment on a claim of substantia limitation of "work-
ing."2 In Thompson, 121 F.3d 537 (9th Cir. 1997), an
employee brought suit under the ADA, contending that she
was terminated from her position as aregistered nurse on the
basis of her disabling back and neck strain. The district court
granted summary judgment on the ground that the plaintiff

had failed to raise a genuine issue of material fact asto
whether she was disabled. 1d. at 539. We affirmed, noting that
the plaintiff pointed to "no evidence that the restrictions on
her ability to perform total patient care preclude her from
engaging in an entire class of jobs." Id. at 540. Nor had she
offered "the information relevant to this particularized deter-
mination." 1d. We pointed out that our decision was in accord
with that of other circuits and concluded that " Thompson's
conclusory alegations are insufficient to withstand the motion
for summary judgment.” 1d.

Wereached asimilar result in Broussard v. Univ. of

Cal., 192 F.3d 1252 (9th Cir. 1999). In Broussard, the plain-
tiff alleged that her carpal tunnel syndrome substantially lim-
ited her major life activity of working. She presented an
affidavit from a vocational rehabilitation specialist, who
determined that she was limited to working in the sedentary
to light category of jobs. The district court granted summary
judgment in favor of the defendant. We again affirmed, con-
cluding that the affidavit was not competent evidence to dem-
onstrate a genuine issue of material fact. Id. at 1258. To defeat
amotion for summary judgment, we held, the plaintiff
"needed to identify what requirements posed by the class of
...jobs. .. were problematicin light of the limitations. . .

2 Wergject Thornton's request to"take judicial notice that the severe
restrictions on keyboarding and handwriting . . . would substantially
impair any person from working at a variety of clerical jobs." We con-
clude that judicial notice would be inappropriate since it would undermine
circuit law on an ADA plaintiff's evidentiary responsibilities.
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imposed on her." Id. at 1259 (quoting Davidson v. Midelfort
Clinic, Ltd., 133 F.3d 499, 507 (7th Cir. 1998)) (interna quo-
tation marks omitted).3

These decisions control the present dispute over Thorn-

ton's limitations as to "working." McClatchy presented evi-
dence of Thornton'slevel of education, her acceptance into
the teaching pool at Fresno State, and her work as a freelance
journalist during this litigation, which all suggest that sheis
not substantially limited in the mgjor life activity of working.
Thornton, however, failed to present evidence of the jobs
from which she was precluded and of the relevant labor mar-
kets for that class of jobs. Because Thornton presented no evi-
dence on these issues, the district court properly concluded
that she had failed to present atriable issue of material fact.

Thornton argues that our decision in Wellington v. Lyon
County Sch. Digt., 187 F.3d 1150 (9th Cir. 1999), relieves her
of the burden of coming forward with such evidence. In Wel-
lington, a school janitor who developed carpal tunnel syn-
drome presented evidence that his education was limited to a
high school degree, and that his work experience was limited
to manufacturing, construction, heavy maintenance, and
plumbing. Id. at 1155. He also presented medical evidence
that he was permanently unable to perform work involving
"metal fabrication, welding, . . . heavy activities, carpentry,
... the use of avariety of toolsto do maintenance and
repairs.” 1d. (alteration in original).

We reversed the district court's grant of summary judg-
ment, holding that "[t]hese facts suggest that Wellington may
be precluded from working in any capacity involving con-

3 See also Duncan v. Washington Metro. Transit Auth., 240 F.3d 1110
(D.C. Cir. 2001) (en banc) ("[W]e hold that the ADA requires a plaintiff

. .. to produce some evidence of the number and types of jobsin the local
employment market in order to show that he is disqualified from a sub-
stantial class or broad range of such jobs.").
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struction, maintenance or even light plumbing. Considering
WEellington's “training, skills and abilities,’ there exist[ed] a
question of fact asto whether heis “significantly restricted in
the ability to perform work in aclass of jobs.' " 1d.

Weéllington also stated that "[n]o expert or other evidence
has been presented to suggest that there are jobs available in
the labor market for which a person having comparable train-
ing, skills and ability to Wellington would be qualified." 1d.
(internal quotation marks omitted). However, we did not say
that the plaintiff was relieved from presenting evidence about
jobsin the relevant labor markets. We merely noted that the
defendant had not done so. Wellington involved unrebutted
medical evidence about the various types of jobs from which
the plaintiff was permanently restricted. Here there was no
such evidence of restriction, and, unlike the defendant in Wel-
lington, McClatchy presented evidence that Thornton was
capable of securing other jobs.

Summary judgment for McClatchy on the substantial limi-
tation on working claim was therefore appropriate.

b. Manual Tasks

Thornton a so contends that she is "substantially limited” in
the mgjor life activity of "manual tasks." The district court
noted that Thornton could perform "a broad range of manual
tasks, including cooking, caring for herself, grocery shopping
and light housework." As such, her inability"to perform a
narrow range of activities. . . does not constitute a “substan-
tial limitation' on performing manual tasks." We agree.

Although we have not previoudy considered this issue
directly, we conclude that the district court's decision is well-
supported by statutory language and by the decisions of other
circuits. A "substantia limitation” is not a mere differencein
an ability to perform a particular act. Albertson's, Inc. v. Kirk-
ingburg, 527 U.S. 555, 565 (1999). The ADA is concerned
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only "with limitations that are in fact substantial." Id. That
Thornton could perform certain manual tasks for only alim-
ited period of time does not present a triable issue that she
was "substantialy limited" in a broad range of manual tasks.

In Chanda v. Engelhard/ICC, 234 F.3d 1219 (11th Cir.

2000), the plaintiff suffered from tendinitis and was restricted
from certain tasks, such astyping and cutting foamboard, for
extensive periods of time. 1d. at 1223. The court concluded
that the employer was entitled to summary judgment, since
the plaintiff had not demonstrated a substantial limitation of
the mgjor life activity of performing manual tasks:

[W]hile Chanda's tendinitis constitutes a physical
impairment, his deposition testimony and that of his
doctorsfails to establish a genuine issue as to any
substantial limitation. Chanda acknowledged an
ability to assist his spouse with household activities,
to dress and feed himself, and to drive an automo-
bile. He acknowledged his ability to attend school
and take four classes, al of which required the tak-
ing of notes.. . . . Inlight of Chanda's ability to use
his hand for the purposes acknowledged in his testi-
mony, we conclude that his tendinitis was not the
statutorily required substantial limitation on his abil-
ity to perform manual tasks.

Id. at 1222-23 (footnote omitted).

Similarly, in Quztsv. USAIr, Inc., Civ. A. No. 94-625, 1996

WL 578514 (W.D. Pa. July 26, 1996), aff'd, 118 F.3d 1577

(3d Cir. 1997), the court granted summary judgment to an
employer on the ground that a plaintiff with carpal tunnel syn-
drome could not establish a"substantial limitation” of manual
tasks, since she was able to perform most ordinary life activities.4

4 The Sixth Circuit has suggested that the manual-tasks inquiry be fur-
ther subdivided into separate sub-classes of manual tasks. See Williams v.
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[7] In this case, Thornton was able to perform a wide range

of manual tasks, including grocery shopping, driving, making
beds, doing laundry, and dressing herself. Her inability to type
and write for extended periods of time is not sufficient to out-
weigh the large number of manual tasks that she can perform.
The ADA requires a"substantial limitation" in performing
manual tasks,5 and the district court properly concluded that
Thornton did not present atriable issue of material fact asto
this point.

2."Regarded as' Disabled
Thornton finally contends that, even if sheis not actually

disabled, she was regarded as such by McClatchy. An individ-
ual is protected by the ADA if he or sheis"regarded as hav-

Toyota Motor Mfq., 224 F.3d 840, 843 (6th Cir. 2000), cert. granted, 69
U.S.L.W. 3481 (U.S. Apr. 16, 2001) (No. 00-1089). We doubt that thisis
the correct approach, but we note that Williams is distinguishable on its
facts. The plaintiff in that case suffered impairments to her arm, shoulders,
and neck that were so severe that the court concluded they were "anao-
gous to having missing, damaged or deformed limbs. " Id. Thornton's limi-
tations do not rise to this level of severity.

5 Of course, Thornton may be, as the dissent argues, substantially limited
in handwriting and keyboarding. The issue of whether handwriting and
keyboarding constitute major life activities, however, has not been raised
on appeal. Thornton argued this point to the district court, but chose not
toraiseit in her opening brief to this court. The issue is therefore waived.
We do not ordinarily "consider matters on appeal that are not specifically
and distinctly raised and argued in [the] opening brief." United Statesv.
Real Prop. Known as 22249 Dolorosa &t., 190 F.3d 977, 981 (9th Cir.
1999) (internal quotation marks omitted).

Thornton's waiver of thisissue limits our analysis to "substantial limita-
tion" of "manual tasks' generally. We therefore must consider the full
range of manual tasks that Thornton is able to perform. It isimpossible to
conclude, on these facts, that Thornton is so limited.

Nothing in our disposition, however, precludes a subsequent plaintiff
from asserting that handwriting and keyboarding constitute major life
activities and from advancing, in an appropriate case, the arguments now
made by the dissent.
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ing," 42 U.S.C. § 12102(2)(C), a"physical or mental
impairment that substantially limits one or more of the major
life activities of such individual," 42 U.S.C.8 12102(2)(A).
McClatchy must have believed that Thornton either had a
substantially limiting impairment that she did not have, or that
she had a substantially limiting impairment which, in fact,
was not so limiting. Sutton, 527 U.S. at 489. Aswith rea
impairments, "a perceived impairment must be substantially
limiting and significant." Thompson, 121 F.3d at 541 (internal
guotation marks omitted).

Thornton offers deposition testimony of McClatchy
employees that demonstrates their awareness of Thornton's
keyboarding and handwriting restrictions. McClatchy con-
tends, and the district court agreed, that this evidence did not
establish that McClatchy regarded Thornton as substantially
limited in any major life activity. We agree. Thornton's
restrictions did not rise to the level of substantial limitation,
and there is no specific evidence that McClatchy viewed her
as substantialy limited. It is true that McClatchy considered
avariety of measures to accommodate Thornton's restrictions.
However, when an employer takes steps to accommodate an
employee's restrictions, it is not thereby conceding that the
employee is disabled under the ADA or that it regards the
employee as disabled. A contrary rule would discourage the
amicable resolution of numerous employment disputes and
needlesdy force parties into expensive and time-consuming
litigation. The district court properly decided thisissuein
McClatchy's favor.

B. Disability under FEHA

In the proceedings below, Thornton and the district court
assumed that the standard for disability under FEHA was the
same as under the ADA. After this case had been fully briefed
in this court, California enacted a law that states:

The law of this state in the area of disabilities pro-
vides protections independent from those in the fed-
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eral Americans with Disabilities Act of 1990 (Public
Law 101-336). Although the federal act provides a
floor of protection, this state's law has always, even
prior to passage of the federal act, afforded addi-
tional protections [as detailed elsewherein this act].

Cal. Gov't Code § 12926.1.

We vacate the district court's grant of summary judgment

on the FEHA claims and remand for further proceedingsin
light of this recent enactment. We express no view on whether
this act alters the district court's analysis. However, the par-
ties should be allowed to brief the effect, if any, of this act on
Thornton's FEHA claims.6

II. Leaveto Amend the Plaintiff's Complaint

Thornton also appeals the district court's affirmation of the
magistrate judge's denial of her second motion for leave to
amend her complaint. Thornton sought to add a state-law
claim for wrongful termination in violation of public policy.
Under Rule 15 of the Federal Rules of Civil Procedure, after
responsive pleadings have been filed and in the absence of the
adverse party's written consent, a party may amend its com-
plaint only by leave of the court. Such leave "shall be freely
given when justice so requires.” Fed. R. Civ. P. 15. We
review the district court's denia of arequest to amend for
abuse of discretion. Simon v. Vaue Behavioral Hedlth, Inc.,
208 F.3d 1073, 1084 (9th Cir. 2000), cert. denied, 121 S. Ct.
843 (2001) .

6 Because we base our decision to vacate on the enactment of the Cali-
fornia statute, we do not reach M cClatchy's motion to strike and its prior
argument that Thornton has waived the issue of a separate standard under
FEHA. Although Thornton may have waived the argument with respect to
the effect of certain state court decisions, she could not have waived the
effect of a statute that had not been enacted when the opening brief was
filed.
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Liberality in granting a plaintiff leave to amend"is subject

to the qudification that the amendment not cause undue prej-
udice to the defendant, is not sought in bad faith, and is not
futile” Bowlesv. Reade, 198 F.3d 752, 757 (9th Cir. 1999).
In this case, the magistrate judge found that the plaintiff's
motion was unduly delayed, with resulting prejudice to the
defendant, and that the motion wasfiled in bad faith.7

The magistrate's conclusion that Thornton's motion was

filed in bad faith falls within the scope of the magistrate's dis-
cretion. The magistrate specifically referenced the plaintiff's
history of dilatory tactics and the doubtful value of the pro-
posed amendment. Both the magistrate judge and the district
court supervised these parties over alengthy period, and their
views on this fact-specific issue are entitled to considerable
deference. We find no abuse of discretion on thisrecord. See
Sorosky v. Burroughs Corp., 826 F.2d 794, 804 (9th Cir.
1987).

As an independent ground for denial of the motion for

leave to amend, the magistrate judge and the district court
concluded that Thornton had needlesdy delayed the filing of
her motion. The magistrate judge pointed to specific evidence
in the record to support his finding of undue delay. He noted
Thornton's failure to pursue the proposed claim and that
amendment at such alate date in the proceedings would preju-
dice McClatchy. The district court agreed with Thornton that
such prejudice would be "limited," but was unable to con-
clude that the magistrate's decision was clearly erroneous or
contrary to law. This decision was well within the discretion
of the district court. See Ascon Props., Inc. v. Mobil Oil Co.,
866 F.2d 1149, 1161 (9th Cir. 1989).

7 Prior to the decision on this motion, the magistrate judge and the dis-
trict court both rgjected Thornton's previous attempt to amend her com-
plaint. Both found Thornton's motion was filed in bad faith. Thornton
does not appeal this decision, so the prior finding of bad faith remains the
law of the case.
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Conclusion

For the reasons explained, we affirm the district court's

grant of summary judgment on Thornton's ADA claims,
vacate and remand the FEHA claims, and affirm the denia of
leave to amend the complaint.

AFFIRMED IN PART, VACATED IN PART, AND
REMANDED. Each party to bear its own costs on appeal.

BERZON, Circuit Judge, concurring in part and dissenting in
part:

| concur in the majority's "regarded as disabled, " Fair
Employment and House Act, and L eave to Amend holdings,
Parts1(A)(2), | (B), and Il of the mgjority opinion. | dissent,
however, from the mgjority's holdings that Jacalyn Thornton
has not established that sheis"substantially limited" in the
"major life activities' of performing manual tasks or working,
42 U.S.C. 8§ 12102(2)(A), that is, from Parts 1(A)(1)(a) and (b)
of the majority opinion.

Thornton, alongtime newspaper reporter, submitted evi-
dence that she now cannot use a keyboard continuously for
more than 30 minutes, or intermittently for more than 60 min-
utes per day, and therefore cannot use a computer in the nor-
mal manner for longer than the specified time limits. She also
cannot handwrite continuoudly for more than 5 minutes, or
intermittently for more than 60 minutes per day. 1 The Fresno

1 Thereis some evidence in the record tending to disprove the docu-
ments and testimony Thornton submitted concerning the extent of her dis-
ability -- namely, evidence indicating that she engaged in activities after
leaving her reporting job that required writing and keyboarding, athough
the amount of time spent on those activities continuoudy and intermit-
tently is not specified. That evidence indicates that there may be a genuine
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Bee's human resources director stated that, of over 200
Fresno Bee employees who had been accommodated for vari-
ous disabilities, Thornton's "restrictions were probably the
most severe | had seen related to repetitive strain type of inju-

ry."

The mgority concludes, nonetheless, that because Thornton
could perform some other tasks involving the use of her arms
and hands -- picking groceries off shelves, making beds, put-
ting clothes in awashing machine, driving locally, and dress-
ing herself -- the fact that she is severely limited in using her
arms and hands to perform the manual tasks involved in com-
municating in written form is not a"substantial limitation” in
performing manua tasks within the meaning of the Ameri-
cans with Disabilities Act ("ADA"). Ante at 10923.2 As such,
the majority's analysis of thisissueis purely quantitative,
premised not on the significance of the particular manual

tasks that Thornton cannot do but on whether there are a
"large number of manual tasks that she can perform.” Id. And
the mgjority's analysis, it is worth noting, does not turn at al
on whether Thornton is entirely or only partialy unable to use
acomputer keyboard or to write. Rather, asfar as| cantell,
the majority would come to the same conclusion it did here

issue of materia fact regarding the extent of her disability. It does not,
however, ater the basic legal questions involved in this appeal from the
district court's entry of summary judgment in favor of McClatchy --
whether, on the evidence as presented by Thorton , she has met her burden
of demonstrating a disability under the Americans with Disabilities Act.
See Beck v. Prupis, 529 U.S. 494, 498 n.3 (2000).

2 Thornton is also impaired, athough to what extent is unclear, from per-
forming other manua tasks, including ironing, vacuuming, shampooing,
and certain food preparation procedures (including chopping and opening
jars). For purposes of this dissent, however, | focus on the questions
whether severe limitationsin performing the manual tasks necessary to
conduct written communication can establish a substantia limitation in
carrying out manual tasks to constitute a disability under the ADA, and
whether the evidence in this case showing such limitations did establish
adisability sufficient to withstand a motion for summary judgment.

10928



were the plaintiff unable to use a computer in the usual fash-
ion or write at al, aslong as she could still perform a substan-
tial number of other manual tasksinvolved in daily life.

Someone missing a dominant hand but fitted with an effec-
tive prosthesis, for example, could probably perform effec-
tively most of the tasks the mgjority relies upon as
demonstrating that Thornton is not disabled in performing
manual tasks -- including grocery shopping, making beds,
doing laundry, and dressing herself -- but would probably be
entirely unable to perform tasks such as keyboarding and
writing, involving fine motor coordination skills. Such a per-
son, according to the maority, isnot "disabled. " See Sutton
v. United Air Lines, Inc., 527 U.S. 471, 475 (1999) ("[T]he
determination of whether an individual is disabled should be
made with reference to measures that mitigate the individual's
impairment. . . .").

As| show below, the mgjority's "manual tasks" holding

has broad ramifications not only in the employment context
but also in other applications of the ADA -- most notably, in
educational and test-taking contexts. And the holding isincor-
rect: In determining whether an inability to perform some but
not all manual tasksisa"substantial limitation,” the court
should focus (1) on whether the nature of the manual tasks
that the individual cannot perform is such that they are of
major importance in the daily lives of modern Americans gen-
eraly, including (but not only) their lives at work, and (2) if
S0, the extent to which the particular plaintiff's impairment in
performing those tasks impacts her life, focusing on the
nature, severity, and duration of the plaintiff's limitations. See
McAlindin v. County of San Diego, 192 F.3d 1226, 1233 (Sth
Cir. 1999), amended on denia of reh'g, 201 F.3d 1211 (Sth
Cir. 2000), cert. denied, 120 S.Ct. 2689 (2000); Sutton, 527
U.S. at 483; 29 C.F.R. § 1630.2(j)(2).
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I
Importance of Computer Usage

It should not be necessary to prove that the ability to use
one's arms and hands to produce, by computer (or by hand-
writing), written communications and records is a manual
skill of enormous importance in our literate and technological
society, and thus "in the life of the average person.”
McAlindin, 192 F.3d at 1233-34. The majority opinion, how-
ever, ignoresthisredity, treating the inability to perform the
manual tasks of writing and keyboarding as equivalent to, for
instance, the inability to perform the task of "cutting foam-
board.” Ante at 10922 (citing Chanda v. Engelhard/ICC, 234
F.3d 1219 (11th Cir. 2000)). It is therefore worth document-
ing a bit the degree to which writing has long been, and com-
puter use has become, ubiquitousin contemporary life.

We learn to write, of course, in kindergarten or before, in

part because the rest of our education depends upon the ability
to take notes, produce written homework, compose written
papers, and take written examinations, and in part because the
same skill has long been necessary after one's education is
over, to keep persona and business records, fill out forms,
write notes and |etters, and produce business communications
and reports.

Students today learn to use computers at asimilarly early

age, while those of us who missed this opportunity attempt to
compensate by taking computer classes, reading one or more
of the numerous computer instruction books available, or
learning by simpletrial and error. We now use computers,
ordinarily with keyboards, in accessing the Internet and
library data bases for information or recreation; in sending | et-
ters or e-mails; in financia planning, paying bills, making
shopping lists, and writing notes to ourselves and family
members; and, of course, in school and in avast array of work
Settings.
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Indeed, "[n]o one can realistically expect to be successful

in our world of mega-information without being able to use
acomputer." Carl W. Battle, Smart Maneuvers. Taking Con-
trol of Y our Career and Personal Successin the Information
Age 106 (1994). "At work, school, and home, the personal
computer has become a basic tool." U.S. Census Bureau,
Computer Use in the United States at 8 (Sept. 1999) (herein-
after "Census'), at 1.

Statistics bear out what we all know anecdotally concerning
the pervasive use of computersin our daily lives. As of 1997,
more than 63.9 million Americans--49.8 percent of all work-
ing Americans--used a computer at work. Id. at 6-7. Com-
puter use in the workplace cuts across a broad range of
occupations and industries. More than 74 percent of manage-
rial and professional workers and more than 68 percent of
technical, sales, and administrative workers used a computer
at work in 1997. 1d. at 8. The finance, insurance, real estate,
public administration, services, and communications, and
even retail trade and manufacturing industries, had high com-
puter use, ranging from over 45 percent to over 81 percent. Id.
at 8-9. And computer use is widespread outside the workplace
aswadll; in 1997 more than 47 percent of all adult Americans,
including the unemployed and retired, used a computer at
work, at home, or at school. Id. at 1.

An even greater number of children used computersin

1997 than did adults, with more than 74 percent of children
using a computer at home or schoal. 1d. As Justice O'Connor
recently explained, "computers are now as necessary as were
schoolbooks 30 years ago, and they play a somewhat similar
role in the educational process.” Mitchell v. Helms, 530 U.S.
793, 852 (2000) (O'Connor, J., concurring). President Clinton
acknowledged the highly significant role of computers both in
education and in employment by committing the federal gov-
ernment to "making modern computer technology an integral
part of every classroom" in order "to ensure that American
children have the skills they need to succeed in the
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information-intensive 21st century . . . ." Exec. Order 12999,
61 Fed. Reg. 17227 (April 17, 1996).

The fact that using a computer is so essential to modern life
that teaching that skill universally has become embedded in
our national educational policy must inform our understand-
ing of the ADA's disability definition, for two reasons:

Firgt, the ADA is a statute addressed generdly to the
opportunities of the disabled for success in modern society.
That a particular manual skill is of such importance to success
in lifethat it is now taught to most children and used perva-
sively throughout their schooling is surely some indication
that, like reading, spelling, and adding, it isa skill essential

to such success.

Second, and critically, the ADA definition of disability at
issue in this case applies not only in the employment context
but in educational and testing settings as well, to determine
whether reasonable accommodations are required. Section
12102(2), the section of the ADA that defines "disability,"
appliesto al threetitles of the statute: Title | (employment);
Title I (public services); and Title 111 (public accommoda-
tions). Sutton, 527 U.S. at 479. Titles 1l and 111 cover such
activities as school course work and standardized testing for
secondary and post-secondary education and professional
licensing purposes. See Bartlett v. New Y ork State Bd. of Law
Examiners, 226 F.3d 69 (2d Cir. 2000) (TitleIl); Gonzalesv.
Nat'| Bd. of Med. Exam'rs, 225 F.3d 620 (6th Cir. 2000)
(Title I11). Likewise, the Rehabilitation Act of 1973, which
prohibits discrimination in programs or activities receiving
federal funding, uses the same definition of "disability” asthe
ADA. See 29 U.S.C. § 705(9); 42 U.S.C.8 12201(a); see dso
28 C.F.R. pt. 36, App. B 8 36.103 ("The standards of . . . the
Rehabilitation Act apply for purposes of the ADA to the
extent that the ADA has not explicitly adopted a different
standard . .. .").
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Consequently, if aperson who is seriously impaired in

using her arms and hands to use a keyboard (or write) cannot
be disabled for the employment provisions of the ADA unless
he or she is aso unable to perform most other manual tasks,
however diverse, then, asfar as| can see, such aperson is not
disabled, and need not be accommodated, in education or test-
taking settings either. The question whether an inability to use
akeyboard, as well asto write, is a substantial impairment
with regard to the major life activity of performing manual
tasks must therefore take into account the role of keyboarding
and writing skills as manual tasks used by students in educa-
tional and test-taking settings.

The sum of the matter is that the ability to use one'sarms

and hands to operate a computer and handwrite is, in the mod-
ern world, askill that is essential both in getting an education
and in earning aliving, and is useful in carrying out many
activities of daily life. The question before us is whether Con-
gress, in enacting the ADA, blinkered this redlity and, asthe
majority holds, determined that individuals who cannot carry
out the manual tasks involved in written communication are
not substantially impaired in carrying out manual tasks as
long as they can carry out a number of other tasks requiring
the use of their arms and hands.

Substantial Impairment in Performing Manual Tasks
Under the ADA

Looking carefully at al of the available legidative materi-
als, | see no evidence that Congress sanctioned this quantita-
tive, en masse approach to determining whether a severe
impairment with regard to certain manual tasks critical in
modern society congtitutes a "disability" under the Act. To the
contrary, the purposes, history, structure, and developed inter-
pretation of the Act taken as awhole all point toward the
opposite conclusion -- that some particular manual tasks,
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such as keyboarding and writing, are of such independent
weight in their impact on contemporary life that severe
impairment in carrying out those tasks can be a substantial
limitation with regard to the major life activity of performing
manual tasks generaly.

1. Major LifeActivities

Title 1 of the ADA prohibits discrimination in employment
against disabled individuals and specifically appliesto those
individuals who can perform the essentia functions of ajob
with or without reasonable accommodation. 42 U.S.C.
§12111(8). The Act defines "disability " as "aphysical or
mental impairment that substantially limits one or more of the
major life activities of such individual." 8 12102(2)(A). The
Act does not define "substantial limitation” or "major life
activity,” nor are those terms self-defining.

Congress has, however, provided guidance asto its genera
intent, informative in applying the undefined terms. Firgt,
Congressin the ADA itself declared the overriding purpose of
the statute:

[T]he Nation's proper goals regarding individuals
with disabilities are to assure equality of opportunity,
full participation, independent living, and economic
self-sufficiency for such individuals. . . .

42 U.S.C. 88 12101(a)(8). Cf. Sutton, 527 U.S. at 484-87
(relying on the ADA's statement of findings to discern Con-
gress intent). Similarly, the Senate Report and House Reports
state that the purpose of the ADA is"to bring persons with
disabilities into the economic and social mainstream of Amer-
ican life" E.g., S. Rep. No. 101-116, at 2 (1989); H.R. Rep.
No. 101-485(11), at 22 (1990), reprinted in 1990
U.S.C.C.A.N. 303.

This articulated purpose indicates that the interpretation of
the undefined ADA terms here critical must take account of
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the realities of lifein today's highly literate and technological
society. Otherwise, Congress goals of "economic self-
sufficiency” and "independent living" for the disabled could
not be achieved. Only by considering the significance of an
activity in the context of our society asit existstoday can we
determine what constitutes amagjor life activity: The physical
ability to use a bow and arrow to hunt for one's food might
have been an important aspect of the major life activity of
performing manual tasks 2,000 years ago, but today it proba-
bly would not be.

Court decisions, in accord with this Congressional intent,

have recognized that the delineation of "major life activities'
must take account of economic or socid -- not purely biolog-
ical -- factors. In McAlindin, 192 F.3d at 1233-34, we defined
"major life activities" as activities "significant in the life of
the average person,” and explained that to determine whether
alife activity is"major,” courts should examine "the number

of people who engage in” it, a standard that incorporates the
physical and social realities of peoples' lives. In particular, we
concluded that "interacting with others," a quintessentially
public, social function, constitutes a"major life activity.” Id.
at 1234. Thus, while mgjor life activities are not confined "to
those with a public, economic, or daily aspect,” Bragdon, 524
U.S. at 639, skills with those aspects are quintessential parts
of the activitiesthat are covered by the ADA.

The EEOC's interpretive regulations, unlike the statute, do

define "major life activities' to some degree -- as "functions
such as caring for onesalf, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and working."
29 C.F.R. 8 1630.2(i);3see also 28 C.F.R. § 35.104 (Depart-

3 Although Congress authorized several agenciesto issue regulations
interpreting Titles |, 11, and I11 of the ADA, see 42 U.S.C. § 12116, 12134,
12149, no agency was expressly authorized to issue regulations construing
the generally applicable definition section of the statute. Sutton, 527 U.S.
at 479. Theinterpretive regulations, nonetheless, are generally useful for
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ment of Justice's regulation defining "major life activities' in
the same way for purposes of interpreting Title |1 of the
ADA); 28 C.F.R. § 36.104 (samefor Title111). 4 The EEOC's
inclusion of "learning" and "working" in the litany of "major
life activities' reflects the understanding that the ADA pro-
motes disabled individuals ability to attain "economic self-
sufficiency,” 42 U.S.C. 8 12101(8)(8), and to enter "the eco-
nomic and socia mainstream of American life." E.g., S. Rep.
101-116; H. Rep. 101-485(11).

At the same time, the regulations list of "major life activi-
ties' is clearly overlapping, not discrete. Many jobs, and most
education, as usualy carried out require seeing, hearing, and
walking, aswell as performing manual tasks. As the statute
speaks of "major life activities' generally, thereis no basis,

in light of the overall purposes of the statute, to construe only
some "magjor life activities' asimportant for participation in
the larger society but others as pertinent only to persona well-
being.

All of these interpretive aids point, in my view, in one
direction: In considering the nature of a multifaceted "major
life activity" in order to determine later the scope of an indi-
vidua's limitations, a primary emphasis should be a practical
one, focused upon the aspects of that activity of greatest
importance in fostering participation in modern society.
Examples using other "major life activities' may clarify what
| mean.

guidance, especially when they are not challenged but instead, as here, are
relied upon by the parties to the case. Cf. Sutton, 527 U.S. at 480;
McAlindin, 192 F.3d at 1233 n.6. Additionally, because the particular reg-
ulations defining "major life activities" mimic the parallel regulation
under the Rehabilitation Act, they enjoy a statutory imprimatur: As Brag-
don recognized, under 42 U.S.C. §12201(a),"the ADA must be construed
to be consistent with regulations issued to implement the Rehabilitation
Act." 524 U.S. at 638.

4 Thislist is"illustrative, not exhaustive." Bragdon, 524 U.S. at 639.
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"Seeing" isamajor life activity. In deciding whether some-
oneis"substantially limited" in seeing, | would suppose it
would be al-important whether the person could see well
enough to read, because reading is of such transcendent
importance in making one's way in the modern world. That
the individual could see well enough to dress herself, do her
laundry, and cook would, presumably, not detract from the
fact that she was "substantially impaired” in seeing because
she could not read, given the critical importance of reading to
sdlf-sufficiency in life.

Similarly, "learning" isamajor life activity, one with many
components. See Howard Gardner, Frames of Mind: The The-
ory of Multiple Intelligences (1993). If someone were unable
to learn to read and write,5 we would not say that she is not
disabled with regard to learning, because sheisawhiz at
mathematics, a wonderful musician, and picks up social skills
easily. On the other hand, the fact that another person could
not learn music would not be a substantial limitation with
regard to learning, without more -- because learning music,
while interesting, enjoyable, and useful for some vocational
purposes, is not essential to effective participation in modern
society.

Similarly, while individuals perform many tasks with their
arms and hands, all such tasks are not coequal in importance,
nor are the tasks involving biologica survival (feeding one-
self, for example) or personal care of greater significance for
purposes of the ADA than those essential to participation in
the larger contemporary society.

51 notethat learning to read and write are discrete activities from read-
ing and writing. Thornton, for example, knows how to write but now is
severely limited from doing so.
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2. Thorton's Substantial Limitation in Performing
Manual Tasks

A. Although the ADA itsalf does not define the term "sub-
stantial limitation" any more than it defines'major life activi-
ty," the Supreme Court's precedents and the EEOC's
interpretative regulations once again provide guidance. The
Supreme Court has explained that a"substantia limitation” is
more than "a mere difference” in the plaintiff's ability to per-
form amagjor life activity, and must be "in fact substantial.”
Yet, ADA protection is not limited to individuals with " "utter
inabilities.' " Albertsons, Inc. v. Kirkingburg, 527 U.S. 555,
565 (1999) (quoting Bragdon, 524 U.S. at 641). Likewise, the
Court in Sutton stated that " “substantially' suggests consider-
able or specified to alarge degree.” 527 U.S. at 491 (citation
and other internal marks omitted).

The EEOC, in turn, defines "substantially limited " as:

(1) Unable to perform amajor life activity that the
average person in the general population can per-
form; or

(i1) Significantly restricted as to the condition,
manner or duration under which an individual can
perform a particular major life activity as compared
to the condition, manner, or duration under which
the average person in the general population can
perform that same mgjor life activity.

29 C.F.R. 8 1630.2(j)(1) (emphases added). Factorsto con-
sider in determining whether an impairment is "substantially
limiting" include the "nature" as well as the severity and dura-
tion of the impairment. 29 C.F.R. 8 1630.2(j)(2).

Of particularly great importance to the current caseisa
dichotomy that the majority ignores. While major life activi-
ties are defined by their importance in the lives of peoplein
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general, McAlindin, 192 F.3d at 1233-34, the ultimate deter-
mination of whether aperson is substantially limited asto a
particular activity or class of activities, and therefore has a
disability under the ADA, requires an "individualized inqui-
ry." Sutton, 527 U.S. at 483 (citing Bragdon, 524 U.S. at 641-
42 and 29 C.F.R. pt. 1630, App. 8§ 1630.2(j)) ("The determi-
nation of whether an individual has a disability is not neces-
sarily based on the name or diagnosis of the impairment the
person has, but rather on the effect of that impairment on the
life of theindividua.").

"Substantial impairment” analysis, then, requires afocus on
(2) the nature of the impairment -- that is, exactly what is it
that the individual cannot do; and (2) how serioudly that
inability affects the life of the individual concerned, a consid-
eration that depends upon knowledge of that person'slife cir-
cumstances. In making that determination, thereisno basis
for leaving out -- as the district court did in this case6 -- or
minimizing -- as does the majority's en masse, quantitative
approach to assessing the significance of various manual tasks
-- tasks that a grown individual performsin the workplace,
any more than thereis abasisfor leaving out the tasks that a
student performs in school. Nor is there any basis for focusing
on tasks that involve biological survival or personal care,
rather than participation in the larger society.

B. Putting the pieces of the puzzle together, | conclude
that (1) an inability to perform the manual tasksinvolved in

6 The district court reached the same result as the majority by describing
the only activities that Thornton could not do -- "housework beyond basic
chores, participating in certain sporting activities, and performing certain
cooking tasks," and then concluding that these tasks constituted too "nar-
row" arange of tasks to indicate that Thornton was substantially limited
in the manual tasks major life activity. The district court's utter exclusion
of Thornton'swriting and keyboarding restrictions from its manual tasks
analysis can only be explained by an assumption that tasks that are useful
in earning aliving, although useful for other purposes as well, for some
reason do not count at all in substantial limitation anaysis.
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operating acomputer and handwriting can be a sufficiently
substantial impairment in the performance of manual tasksto
constitute adisability, and (2) given Thornton's personal cir-
cumstances, the inability either to operate a computer or write
by hand does substantially limit her ability to participate in
contemporary society.

(i) Asto thefirst point, concerning whether the inability
physically to commit words to paper can be a substantial limi-
tation in performing manual tasks: Following the lead of the
Rehabilitation Act regulations, see n. 3, supra, the current
articulation in the administrative regul ations refers to "manual
tasks' asagroup as an example of a"mgjor life activity." Yet,
performing manua tasks involves the use of arms, hands, fin-
gers, and many individual muscles and bones, aswell as
hand-eye coordination mediated by the brain; different kinds
of physiological problems can result in widely varying
impacts, resulting in the ability to carry out some"manual
tasks' but not others.

There isno basisin the statute, or in the regulation, for con-
cluding that an individual must demonstrate alimitation in
each and every possible manual task, or in some proportion
of all the possible manual tasksin the world, in order for the
person to qualify as "substantially limited." 7 29 C.F.R.

7 The mgjority concluded that Thornton waived the issue of whether
written communication alone congtitutes a major life activity. Whether or
not that is the case, Thornton did not waive the contention that in consider-
ing whether an individua isimpaired in performing manual tasks, an
inability to perform the tasks involved in using a computer and writing is
entitled to particular weight. Rather, her "manual tasks' argument --
sketchy asit is-- does assert that she is substantially limited in perform-
ing that class of mgjor life activities primarily because of her writing and
keyboarding limitations.

| note, additionally, although the point is not of particular conseguence
to this dissent, that | do not think that Thornton did waive the issue of
whether written communication alone constitutes amajor life activity. In
her briefs, Thornton claimed that her limitations in writing and keyboard-
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§ 1630.2(i). Rather, where the "nature” of an individual's
impairment is such that she cannot carry out the particular
physiological tasks essential to communicating in writing, her
impairment in carrying out manua tasks can be sufficiently
substantial ssimply because of the importance of those particu-
lar manual tasksin modern society.

Any doubt in thisregard is resolved by the provisions of
the statute itself, as well as by statutory interpretations, of par-
ticular pertinence in the educational field:8

Eirst, Congress expressly included educational and profes-
sional courses and examinationsin the ADA. See 42 U.S.C.
§12189. The Department of Justice issued a regulation pursu-
ant to § 12189 specifying that any examination must be

ing constituted a substantial limitation in amajor life activity--exactly
what the ADA requires a plaintiff to show to establish disability. See 42
U.S.C. § 12102(2)(A). The statute itself does not divide major life activi-
ties into various categories; it is the regulation's non-exhaustive categori-
zation of major life activities, Bragdon, 524 U.S. at 639, not Thornton's
clam under the statute itself, upon which the mgority reliesto determine
that Thornton waived thisissue. Nor do the EEOC's regulations indicate
that "manual tasks' is necessarily one"major life activity," rather than a
group of such activities. Where the party's argument sufficiently flags the
relevant statutory and regulatory provisions and amasses pertinent facts,
the language used to refer to the argument should not determine whether
alegal argument has been waived. Cf., Benitez-Pons v. Commonwealth of
Puerto Rico, 136 F.3d 54, 61 (1st Cir. 1998) (where plaintiff "muddles the
doctrines of equitable estoppel and equitable tolling [but] . . . asserts ele-
ments of both doctrines, we will analyze the equitable arguments under
both estoppel and tolling theories.").

8 | have already explained why educational applications of the "substan-
tialy limits. . . one or more of the major life activities' definition of dis-
ability should be taken into account in construing the same language in the
employment context -- that all parts of the statute share a single disability
definition, so that the same basic concepts should govern in al the con-
texts covered by the ADA. See p. 10932-33, supra.
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selected and administered so asto best ensure that,
when the examination is administered to an individ-
ual with adisability that impairs sensory, manua, or
speaking skills, the examination results accurately
reflect the individual's aptitude or achievement level
..., rather than reflecting the individual's impaired
sensory, manud, or speaking skills. . . .

28 C.F.R. § 36.309(b) (emphases added); see also 34 C.F.R.
88 104.13(b), 104.35(b)(3), 104.42(b)(3) (Department of Edu-
cation regulations pursuant to the Rehabilitation Act using
similar language for preschool through post-secondary educa-
tion and employment testing). These regulations also explain
that an appropriate "auxiliary aid,” which the entity adminis-
tering the examination must provide (unlessit would funda-
mentally alter the test or impose an undue burden), includes
"transcribers for individuals with manual impairments.”

8§ 36.309(b); see also id. at (c) (requiring auxiliary aids for
individuals with manual impairments in the classroom).

These regulations appear to focus exclusively upon the
impact of manual impairments on the educationally-related
manual skills of communicating in writing, without requiring
that the impaired individual also be impaired in carrying out
awide range of other manual tasks. Any other understanding
would make little sense: If a student isimpaired with regard
to fine motor skills and cannot write or use a computer, the
fact that she has no problem dressing herself or cleaning her
room is not going to be of much help to her in getting an edu-
cation.

Second, in accord with this understanding of the statute and
the regulations, the Department of Education's Office for

Civil Rights has specifically held that the inability to writeis
asubstantial limitation in the major life activity of performing
manual tasks. See University of Colorado, 1993 NDLR (LRP)
LEX1S1156; 4 NDLR (LRP) 211 (OCR June 30, 1993). The
OCR explained:
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The complainant's medical records indicate that she
has rheumatoid arthritisin her hands which substan-
tially affects her ability to write. The ability to per-
form manual tasksis recognized asamajor life
activity [under the Rehabilitation Act]. Because the
complainant's condition substantially limits a major
life activity, and she met the technical standards for
admission, OCR finds that the complainant was a
qualified handicapped person.. . . .

Id. a *3-4 (emphasis added). In coming to this conclusion,
OCR did not ask whether the student could drive, do her own
laundry, cut foamboard, see Chanda, 234 F.3d at 1223, or

grip tools "with hands and arms extended at or above shoulder
levels for extended periods of time." See Williamsv. Toyota
Motor Mfg. Kentucky, Inc., 224 F.3d 840, 843 (6th Cir. 2000),
cert. granted, 121 S. Ct. 1600 (Apr. 16, 2001). Rather, the
agency recognized that given the importance of written com-
munication to success in modern society, an impairment the
"nature" of which impedes the physical ability to communi-
cate in writing can itself be a"substantial limitation” in the
activity of performing manual tasks.

(i) Asto the second point, whether Thornton's life cir-
cumstances were such that her difficulties with using her
hands and armsto put words to paper (or computer screen)
was a substantial limitation in performing the manual tasks
important to her life:

Thornton's 25 year career in journalism has depended upon
her ability to engage in written communication. Indeed, com-
mitting words to paper (or, now, computer) is the nub of her
chosen profession, and, as such, is both what she has spent a
large percentage of her waking hours doing for many years
and the core of her economic well-being. That she can till
dress hersdlf, drive, and do the laundry does not detract from
this reality, any more than such residual skills detract from the
reality that a test-taker who cannot write or use a computer is
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not going to demonstrate his or her relevant aptitude or
achievement on awritten examination unless accommodated.
Moreover, McClatchy's doctor diagnosed Thornton's injury
as permanent, providing additional strong evidence that
Thornton's limitations in performing manual tasks are sub-
stantial. Cf. Chanda, 234 F.3d at 1223 (finding summary
judgment for the defendant appropriate where the plaintiff
acknowledged that he could resume, after having completed
amedical leave, the manual tasksin which he claimed limita-
tions).

So Thornton is permanently limited in carrying out manual
tasks that for most people are critical to participation in con-
temporary society, aswell as critica to the manner in which
she herself has heretofore led her life. As such, sheis substan-
tially limited in performing manual tasks.

(iii) I emphasize that my approach to this statutory maze

will not result in finding a substantial limitation in performing
manual tasks whenever an employee is substantially impeded
in carrying out the manua tasksinvolved in carrying out his
or her job, for three reasons. For one thing, | would require,
before any individualized inquiry, an inquiry into the general,
societal importance of the particular manual task. Addition-
ally, the particular manual task here at issue, using one's arms
and hands physically to communicate in writing, isone asto
which there is specific statutory and administrative attention
and recognition, recounted above; | do not believe that that is
true with regard to any other major subspecies of *manual
tasks." And third, in looking at the impact of alimitationin
performing manual tasks on an individual, | would consider
both the longevity of that individua's dependence on that task
and the permanence of the impairment.

The magjority applied, instead, a vaguely-articul ated stan-
dard that takes no account of either modern social and eco-
nomic realities or the role of such practical considerationsin
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applying the ADA's disability definition. | therefore respect-
fully dissent.9

9 Asnoted at the outset, | aso believe that the majority's analysis con-
cerning the major life activity of "working" iswrong. In particular, | do
not agree with the mgjority's reading of Broussard v. University of Cali-
fornia, 192 F.3d 1252 (9th Cir. 1999) asrequiring in all instances that the
plaintiff bring forward specific evidence about relevant labor marketsto
defeat summary judgment on aclaim of substantial limitation in the maor
life activity of working. Ante at 10919-20. Rather, the Broussard court's
foremost concern appears to have been that the vocational specialist in that
case drew conclusions about the plaintiff's capacity to perform various
jobs based on a fundamental misreading of the medical and vocational evi-
dence concerning her physical restrictions. 192 F.3d at 1258-59. More-
over, the plaintiff's job, animal technician, was specialized and unusual;
faced with evidence that Broussard, alaboratory technician, had difficulty
feeding laboratory mice by hand, no jury reasonably could have deter-
mined, without more, that her impairments precluded her from performing
any broad range of jobs or class of jobs. Here, in contrast, the impact of
the inability to use a keyboard or to handwrite on Thornton's labor market
participation is a matter of common knowledge, not requiring expert evi-
dence at the summary judgment stage. Compare Wellington v. Lyon
County Sch. Digt., 187 F.3d 1150 (9th Cir. 1999) (affirming afinding of
substantial limitation in the mgjor life activity of"working" without
requiring expert labor market evidence, where the scope of limitation
could be surmised from the record and common knowledge.)

| do not address further the "working" major life activity issue, how-
ever, both because the mgjority's error is neither so plain nor so devastat-
ing in itsimpact asits "manual tasks' holding, and because we have been
directed to consider major life activities other than "working" in the first
instance. See Sutton, 527 U.S. at 492 (quoting 29 C.F.R. pt. 1630, App.

8 1630.2(j) (noting that the major life activity of "working" is somewhat
circular, and that the EEOC recommends determining whether an
employeeis substantially impaired in some other major life activity before
addressing whether she was so limited in the mgjor life activity of work-
ing). Thislast, sensible direction, | note, refutes once more any contention
that work-related activities must be antiseptically separated out or down-
played in determining substantial limitation in a discrete major life activ-

ity.
10945



